UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DANIEL RAY BENNETT,
Plaintiff,
v. - Civil Action No. 98-745 (GK)
DRUG ENFORCEMENT ADMINISTRATION, -

Defendant.

MEMORANDUM OPINION

Plaintiff Daniel Ray Bennett brings this action under the
Freedom of Information Act ("FOA"), 5 U S C 8§ 552, seeking to
conpel disclosure of records fromthe Drug Enforcenent Adm nistra-
tion ("DEA"). This matter is before the Court on Defendant's
Motion for Summary Judgnent [#13]. Upon consideration of the
Motion, Qpposition, Reply, and the entire record herein, for the
reasons di scussed bel ow, Defendant's Mdtion for Sunmary Judgnent
[#13] is granted in part and denied in part.

l. BACKGROUND?
On August 25, 1997, Plaintiff sent DEA a letter requesting
i nformati on about DEA informant Andrew Chanbers. Speci fically,

Plaintiff requested Chanbers' crimnal history (including records

! Pursuant to Local Rule 108(h), “[i]n determ ning a notion
for summary judgenent, the Court may assune that facts identified
by the noving party in its statenent of material facts are
admtted, unless such a fact is controverted in the statenent of
genui ne issues filed in oppositionto the notion.” Thus, the Court
takes these facts fromDefendant's Statenent of Material Facts Not
i n Genui ne Dispute.



of arrests, convictions, warrants, or other pending crimnal
cases), records of all case nanes, nunbers, and judicial districts
where he testified under oath, a list of all nonies paid to himin
his capacity as DEA informant, all records of instances where DEA
intervened on his behalf to assist him in avoiding crimnal
prosecution, and all records of adm nistrative sanctions i nposed on
hi m for dishonesty, false clains, or other deceit.

On Septenber 5, 1997, DEA neither confirmed nor denied the
exi stence of any records on Chanbers,? and informed Plaintiff that
he would need to provide either proof of death or an origina
aut hori zation from Chanbers in order for the request to be
processed. Plaintiff appealed DEA s action to the Departnent of
Justice Ofice of Information and Privacy ("O P"), and on Novenber
4, 1997, OP notified himthat his appeal would be handled in the
order in which it was received.

Plaintiff subsequently brought this suit on March 24, 1998.
In its answer to Plaintiff's Conplaint, DEA indicated it would
review Plaintiff's request one nore tine. On Septenber 31, 1998,
DEA informed Plaintiff that it had processed thirty-three pages of
mat eri al responsive to his request, and rel eased one page in its
entirety. DEA withheld the remaining thirty-two pages in their
entirety pursuant to Exenptions 7(C) and 7(F), as well as Privacy

Act Exenption (j)(2). 5 U S.C. 88 552(b)(7)(C and (F); 5 U S.C

2 In the Answer to the Conpl ai nt, DEA acknow edged Chanbers'
status as a DEA informant.



8 552a(j)(2).
I11. STANDARD OF REVIEW

Under Fed. R Cv. P. 56, a notion for sunmary judgnent shal
be granted if the pl eadings, depositions, answers to interrogato-
ries, admssions on file, and affidavits show that there is no
genuine issue of material fact, and that the noving party is

entitled to judgenent as a matter of law. See Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 248 (1986). In considering a notion for

summary judgenent, the “evidence of the non-novant is to be
believed, and all justifiable inferences are to be drawn in his
favor.” [|d. at 255.
111. ANALYSIS

FO A reflects “a general philosophy of full agency disclo-

sure”, Department of Air Force v. Rose, 425 U S. 352, 360-361

(1973), in order “to facilitate public access to Governnent

docunents”. United States Dep't of State v. Ray, 502 U S. 164, 173

(1991) (citing John Doe Agency v. John Doe Corp., 493 U. S. 146, 151

(1989)). “[D]isclosure, not secrecy, is the dom nant objective” of
FOA 1d. at 361. The Act “requires agencies to conply wth
requests to nmake their records available to the public, unless the
requested records fall within one or nore of nine categories of

exenpt material.” QOglesby v. United States Dep’'t of Defense, 79

F.3d 1172, 1176 (D.C. Gr. 1996)(citing 5 U.S.C. § 552(a), (b)).

Inits Opposition, Plaintiff chall enges the adequacy of DEA's



search for material responsive to his request, as well as many of

DEA' s wi t hhol di ngs under Exenptions 7(C) and 7(F).

A. Adequacy of Search
FOA requires an agency responding to a FOA request to
conduct a reasonabl e search using nethods which can be reasonably

expected to produce the information requested. Canpbell v. United

States Dep't of Justice, 164 F.3d 20, 27 (D.C. Cr. 1998). The

burden of proof is on the agency to show that its search was
reasonably cal cul ated to uncover all rel evant docunents. Steinberg

v. Dep't of Justice, 23 F. 3d 548, 551 (D.C. Gr. 1994). In neeting

this burden, the agency may submt affidavits or decl arations that

explain, in reasonable detail, the scope and net hod of the agency's
search; "in the absence of countervailing evidence or apparent
i nconsi stency of proof, [such affidavits] wll suffice to denon-

strate conpliance with the obligations inposed by the FOA " Perry
v. Block, 684 F.2d 121, 127 (D.C. Cir. 1982).

DEA submtted the affidavit of Kevin Janet, Acting Chief of
the Litigation Unit of the Freedom of Information Section at DEA,
who expl ai ned the procedure by which the responsive records were
| ocated. According to Janet, Chanbers' coded infornmant nunber was
used as a search criterion in DEA' s automated Confidential Source
System ("CSS"), and the search produced a list of all DEA field

offices maintaining files on Chanbers. Janet Decl. at 2-3.



Janet then contacted the coordinators of all these field
offices, provided them copies of Plaintiff's FOA request, and
requested they search their files for all responsive material. 1d.
The result of these searches was thirty-three pages of responsive
material: five pages containing Chanbers' crimnal record, twenty-
seven pages containing lists of nonies paid to Chanbers, and one
page recording an instance in which DEA intervened on Chanbers
behalf in crimnal matters. 1d. at 4-5. Janet explained that no
records of case nanes, nunbers, or judicial districts where
Chanbers had testified were |ocated because DEA did not track
informant activity in that manner. 1d. at 4. Janet al so expl ai ned
that no records were | ocated regardi ng any adm ni strati ve sancti ons
i nposed on Chanbers. [d. at 5

Plaintiff specifically chall enges the adequacy of DEA s search
with respect to three requests: records of case nanmes, nunbers,
and judicial districts where Chanbers has testified; records of
i nstances where DEA intervened on his behalf; and records of
adm ni strative sanctions inposed.

In his declaration, Janet stated that DEA did not track
informant activity by case nanes, nunbers, and judicial districts,

but tracked information only "as it pertain[ed] to specific
crimnal investigations.” Janet Decl. at 4. Al though the agency
isonly required to do a reasonable search, it cannot Iimt itself
to one nethod or systemof searching for docunments if the request-
ing party has "established a sufficient predicate to justify
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searching for a particular type of record". Canpbell, 164 F.3d at
28. Plaintiff has established such a predicate: DEA keeps track
of which crimnal investigations Chanbers has participated in, and
Plaintiff has requested i nformati on on whet her Chanbers' parti ci pa-
tion in these investigations included testifying in court. Janet
has not expl ai ned why he did not search in the specific investiga-
tion files for each case to identify any material responsive to
Plaintiff's request. In his supplenental declaration, Janet stated
that he searched "any and all records pertaining to court room
appear ances by Chanbers", but did not explain what these records
were, or whether the search included files of investigations in
whi ch Chanbers participated. Janet Suppl. Decl. at 3. An
affidavit nust give reasonabl e detail of the scope of the search in
order to satisfy the agency's burden of proof; sinply stating that
"any and all records" were searched is insufficient. DEA has thus
not met its burden of proving that its search for this particul ar
type of record was reasonabl e.

Plaintiff al so argues that DEA nust have nore than one record
of instances where it intervened on Chanbers' behalf, because
"[ s]oneone had to have intervened on Chanbers' behalf [nore tines
than DEA can account for], as he was never prosecuted for tax
fraud, despite not filing returns for six years . . .". Pl."s
Qop'n at 13-14. Plaintiff does not, however, offer anything nore
inthe way of "countervailing evidence or apparent inconsistency of
proof” to undermne the adequacy of Janet's search for such
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records.® Perry, 684 F.2d at 127. "Mere specul ation that as yet
uncover ed docunents may exist does not underm ne the finding that
the agency conducted a reasonable search for them" SafeCard

Serv., Inc. v. SEC 926 F.2d 1197, 1201 (D.C. Cr. 1991).

Plaintiff finally argues that DEA' s search for records of
adm ni strative sanctions inposed on Chanbers is inadequate. In
support of its argunent, Plaintiff quotes a portion of a transcript
froma case in Mnnesota, where a DEA agent admitted that part of
Chanbers' i ntended paynent for a previ ous case was w t hhel d because
Chanbers perjured hinself while testifying.* Plaintiff also cites
to a letter from the United States Attorney's Ofice in Los
Angel es, which states that because a dispute arose in that office
as to how Chanbers spent and accounted for the noney he was paid,
his services were no | onger being used in Los Angeles. Pl.'s EX.
C at 1.

In response, Janet nerely reasserted that he searched for
records of adm nistrative sanctions, but found none. Janet Suppl.
Decl. at 2. He did not explain or dispute the inconsistency

between his statenents and the information Plaintiff provided

2 In his declaration, Janet offered as a possi bl e expl anation
for the lack of such records the fact that Chanbers often
participated in investigations on a voluntary basis, as opposed to
participating in exchange for leniency with respect to pending
crimnal charges. Janet Suppl. Decl. at 3.

4 Plaintiff does not give the nane or case nunber of the
M nnesota case to which he refers, but nerely indicates that the
testinmony is that of DEA Agent M chael Stanfill, and was given on
March 20, 1997 in Arapahoe County Court. Pl.'s Opp'n at 14.

7



Consequent |y, DEA has not net its burden of proving that its search
for these records was reasonabl e.

B. Government"s Withholdings Under FOIA Exemptions

In his declaration, Janet stated that thirty-two out of the
thirty-three pages of responsive material were withheld in their
entirety under Exenptions 7(C) and 7(F).°® Specifically, Janet
stated that Chanbers' crimnal records were bei ng withhel d pursuant
to Exenption 7(C), because disclosure would constitute an unwar -
ranted invasion of his personal privacy, given the humliation,
stigmatization, and enbarrassnent that could result from such
di scl osure. Janet Decl. at 6. Janet stated that Chanbers' paynent
records were being withheld pursuant to Exenption 7(C), because
di scl osure would reveal the purpose, duration, and scope of
Chanbers' participation in crimnal investigations, and such
di scl osure would bring with it an invasion of personal privacy
because of the stigmatization attached to being a governnent
i nf or mant . Id. at 7. Janet stated that DEA crimnal case file
nunbers appearing on the paynent records were being wthheld
pursuant to Exenption 7(C) because of the possible unwarranted
i nvasion of the privacy of any individuals identified fromthose
file nunbers. |1d. Finally, Janet stated that the names of DEA

Speci al Agents were being withheld, pursuant to Exenptions 7(C) and

> It is undisputed that DEA has net the threshol d requirenent
for reliance on Exenption 7, which is that the records nust be
conpiled for |aw enforcenent purposes. 5 U S.C. 8§ 552(b)(7).
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7(F), not only because of the unwarranted i nvasion of the personal
privacy of the agents, but al so because of the possible threat to
the lives of any agents in their ongoing crimnal investigations.
Id. at 7-8.

This case is unlike the typical FO A case, which generally is
brought by a prisoner wishing to obtain information protected by
personal privacy exenptions in order to challenge his conviction.
In this case, Plaintiff w shes to uncover all eged DEA m sconduct in
relation to Chanbers. |If true, and the Governnent does not in any
of their papers deny they are not, Plaintiff's allegations suggest
that Chanbers is the highest paid confidential informant in DEA
history (having received perhaps as nuch as $4 mllion for his
services), despite acrimnal record, frequent perjury, adm nistra-
tive sanctions, and specific targeting of African Anerican
communities. Consequently, this case is very different from Tanks
v. Huff, 1996 WL 293531 (D.D. C. May 28, 1996), which t he Gover nnment
argues is directly on point nmerely because it involved the sane
confidential informant. |In Tanks, the plaintiff sought information
about Chanbers that directly related to the plaintiff's crimna
case. Plaintiff inthis case nerely wi shes to expose the all egedly
illegal activities of the DEA and its informant Chanbers.

Plaintiff argues that the w thholding of Chanbers' crimnal
record was i nproper, because although there is a privacy interest
agai nst di scl osi ng such crimnal "rap sheets", the privacy interest
i s outwei ghed by the great public interest in shedding |ight on the
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activities of DEA, which enployed Chanbers and paid hi m substan-
tially despite his crimnal history.
The Suprenme Court has held that there is a very high privacy

interest in conpilations of crimnal records. United States Dep't

of Justice v. Reporters Comm For Freedom of Press, 489 U S. 749,

780 (1989). However, the Supreme Court also affirmed that "the
FO A s central purpose is to ensure that the Governnent's activi -
ties be opened to the sharp eye of public scrutiny . . . [and
o]Jfficial information that sheds |ight on an agency's performance
of its statutory duties falls squarely within that statutory
purpose". 1d. at 773-744. MNore inportantly, the "basic purpose of
FOA is to ensure an infornmed citizenry, vital to the functioning
of a denocratic society, needed to check agai nst corruption and to

hol d the governors accountable to the governed.” NLRB v. Robbins

Tire & Rubber Co., 437 U.S. 214, 242 (1978).

Qur Circuit Court of Appeals has reached a m ddle ground with
respect to conflicts between the public and private interests. The
Court of Appeal s held that when government m sconduct is allegedto
justify disclosure, the public interest is insubstantial wthout
conpelling evidence that the agency is involved in illegal
activity, and that the information sought is necessary to confirm

or refute that evidence. Quinon v. FBI, 86 F.3d 1222, 1231 (D.C

Cr. 1996).
Plaintiff and his counsel have al ready conducted significant

research on the many instances in which Chanbers has perjured
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hi msel f about his crimnal record, and the governnent's apparent
conpl acency about this conduct. The information uncovered by
Plaintiff is very conpelling, suggesting extensive government
m sconduct, and the information sought is necessary to confirm
whether Plaintiff's findings are backed by the record. Further-
nmore, it is clear fromthe far-reaching and seri ous consequences of
the activities and col | aborati on of Chanbers and DEA that there is
a substantial public interest in exposing any wongdoi ng in which
these two parties may have engaged. This public interest can only
be served by the full disclosure of Chanbers' rap-sheet, about
whi ch he has frequently testified, although not always truthfully,?
in open court around the country. Consequently, Defendant's
wi t hhol di ng of Chanbers' crimnal record under Exenption 7(C) was
I npr oper.
Plaintiff also argues that the wthholding of Chanbers’

paynment records was inproper. Plaintiff acknow edges that privacy
interests would require the w thhol ding of some of the information

on these records, but maintains that he would be satisfied if al

6 See United States v. Duke, 50 F.3d 571, 578, n.4 (8" Cir.
1995), cert. denied, 516 U. S. 885 (1995)("The record . . clearly
denonstrates that Chanbers did in fact perjure hinself at Duke's
trial when he testified that he had never been arrested or
convicted. . . This is unfortunately not the first case we have
seen where the governnent has failed to successfully conplete a
routi ne background check."); see also United States v. Ransom 1993
W. 100158, *1 (9" Cir. 1993)("Chanbers's credibility [at trial]
al ready was underm ned significantly by his trial adm ssion that he
had lied in previous cases while testifying as a governnent
W tness.").
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informati on was redacted fromthe records except for the dates and
paynment anmounts. Plaintiff argues that Chanbers wai ved his privacy
concerns by testifying in open court about sone of the paynents he
recei ved from DEA

Under normal circunstances, the fact that Chanbers has
testified in court as to sone of the anobunts he has been paid woul d
not dimnish his privacy interests in the paynent records retained

by DEA, Reporters Comm, 489 U.S. at 762-23. Chanbers, however, is

not the usual governnent i nformant. He appears to have nmde a
career out of serving as a governnent informant and, if Plaintiff's
all egations are true, he has earned substantially nore than the
vast mpjority of other, nore traditional, federal enployees. By
choosing to "work" as a regular governnent informant, and by
testifying about his activities and "earnings" in open court,
Chanbers has chosen to give up his personal privacy interests to
this information.

Plaintiff's research further suggests that Chanbers has earned
as much as $4 mllion for serving as a governnent informant. G ven

the conpelling evidence Plaintiff has uncovered,’ suggesting

! One nedia article uncovered by Plaintiff outlines in
di smaying detail the alleged m sconduct Chanbers and DEA have
engaged in. Chanbers has all egedly been involved in nore than 150
federal drug cases in thirteen years, resulting in nore than 300

arrests. Pl.'s Ex. B at 2. Chanbers sonetinmes works on a
percentage basis, collecting up to 25% of the value of the drugs
and cash seized fromsting operations in which he is involved. |[d.

Furthernore, there is evidence that Chanbers does not pay taxes on
hi s "earnings", and that DEA has not taken steps to ensure he does.
ld. at 3, 4; see also Duke, 50 F.3d at 579; Pl.'s Qop'n at 13-14;
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massi ve gover nnent m sconduct, the public interest in disclosure of
this information far outweighs any privacy interest Chanbers nay
have. Consequently, DEA inproperly w thheld the dates and paynent
anounts from di scl osure pursuant to Exenption 7(C).

Finally, with respect to the nanes of DEA Special Agents,
w t hhel d pursuant to Exenptions 7(C) and 7(F), Plaintiff does not
chall enge DEA's wi thhol di ngs. Not only is that information
irrelevant to Plaintiff's search request, but the disclosure of the
names of DEA Agents would result in an unwarranted invasion of
their personal privacy. Even nore inportantly, the disclosure of
t hose nanes carries a great risk of disruption to those DEA Agents
ongoi ng crim nal investigations, and possibly athreat tothe lives
of those DEA Agents from past or present targets of their crimnal
i nvestigations. Consequently, DEA's w thholding of the nanes of
DEA Speci al Agents under Exenptions 7(C) and 7(F) was proper.
IV. CONCLUSION

Because Defendant has not net its burden of proving that its
search was reasonable with respect to |ocating records of case
names, nunbers, and judicial districts where Chanbers has testi-
fied, as well as records of admnistrative sanctions inposed on
Chanbers, this case is remanded to the agency for further search

for such records. Defendant has also failed to adequately justify

Pl.'s Ex. Aat 1, 3-4, 9, 13, 14, 17. There is al so evidence that
DEA has been less than forthright about Chanbers' activities and
crimnal record. Pl."s Ex. A at 5, 16, 19. Def endant has not
denied any of Plaintiff's allegations.
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its wthhol dings, under Exenptions 7(C), of Chanbers' crimnal
record and the dates and anounts he was paid for serving as a DEA
informant, and on remand Defendant nust release this information.
Def endant has, however, adequately justified its redaction of the
names of DEA Special Agents, under Exenptions 7(C) and 7(F).

Def endant' s Motion for Summary Judgnent is thus granted in part and

denied in part. An Oder wll issue with this opinion.
Dat e d adys Kessl er
U S District Judge
Copies to:
Brian J. Sonfield Harry Dean Steward
US Attorney's Ofice Federal Public Defender
Judi ci ary Center Buil ding 411 North Fourth Street
555 Fourth Street, NW Santa Ana, CA 92701-4598

Washi ngt on, DC 20001



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DANIEL RAY BENNETT,
PlaintiffF,

v. - Civil Action No. 98-745 (GK)

DRUG ENFORCEMENT ADMINISTRATION,
Defendant.

ORDER

Plaintiff Daniel Ray Bennett brings this action under the
Freedom of Information Act, 5 U S C 8§ 552, seeking to conpe
di scl osure of records from the Drug Enforcenment Adm nistration
("DEA"). This matter is before the Court on Defendant's Motion for
Summary Judgnent [ #13].

Upon consi deration of the Mdtion, Opposition, Reply, and the
entire record herein, for the reasons set forth in the acconpanyi ng
Menmor andum Qpinion, it is this day of June, 1999, hereby

ORDERED, that Defendant's Mtion for Sunmary Judgnent [#13] is
granted In part and denied In part; it is further

ORDERED, that this case is remanded to DEA for the rel ease of
records consistent with the acconpanyi ng Menorandum Opi ni on, and
for further search for records of case nanmes, nunbers, and judici al

districts where Chanbers has testified, as well as records of

adm ni strative sanctions inposed on Chanbers.

Dat e GLADYS KESSLER
U S District Judge
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U S Attorney's Ofice
Judi ci ary Center Buil ding
555 Fourth Street, NW
Washi ngt on, DC 20001

Harry Dean Steward
Federal Public Defender
411 North Fourth Street
Santa Ana, CA 92701-4598



